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 1.  TIME:  9:00   CASE#: MSC14-02068 
CASE NAME: DODSON VS. SECURITY OFFICERS 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES AND COSTS 
FILED BY BERTHA D. DODSON 
* TENTATIVE RULING: * 
 

Each side in this case has filed a motion for attorney fees.  While this line concerns 

Plaintiff Bertha Dodson’s motion and Line 2 concerns Defendant’s motion, they should be read 

together.   

 Plaintiff alleges that she is the prevailing party, and seeks fees under Labor Code 

sections 1198.5(1) [action for injunctive relief], 226(e)(1) [employee suffering injury as a result of 

a knowing and intentional failure  to comply with itemized statement requirements], 2699(g)(1) 

[employee who prevails in any Labor Code Action], and Code of Civil Procedure section 

2033.420 [cost of proving matters that should have been admitted in discovery].  She seeks 

$115,683.75 in fees, based on a lodestar of $77,122.50, with a 1.5 multiplier.  She also seeks 

costs of $4,843.89.   

Defendant Security Officers & Investigations, LLC’s (SOI’s) opposition is based largely 

on the claim that the amount is excessive (indeed, “unconscionable”), given the relatively 

modest success of the case. 

A. Prevailing Party 

First, the parties dispute who prevailed.  There are two dimensions of the dispute: (1) 

whether plaintiff prevailed at all, given the nominal recovery; and (2) if she prevailed, should the 

fee be reduced based to account for time spent on the claims on which she did not prevail 

Plaintiff made nine different claims for relief in the action arising under the Labor Code: 

(1) failure to pay minimum wage in violation of Labor Code section 1194 and IWC Wage Order 

4-2001; (2) failure to pay overtime in violation of Labor Code section 510 and IWC Wage Order 

No. 4-2001; (3) violation of Labor Code section 558 (penalties for violation of Wage Orders); (4) 

failure to provide proper wage statements in violation of Labor Code section 226(a); (5) failure to 

provide wages to a terminated employee (“waiting time”) in violation of the Labor Code; (6) 

failure to provide personnel file in violation of Labor Code section 1198.5(k);  (7) willful 

misclassification of employee as independent contractor in violation of Labor Code section 

226.8; (8) violation of privacy and wrongful discharge in violation of public policy; and (9) civil 

penalties for all of these alleged violations under the Private Attorneys General Act. 

The Court found in favor of SOI and against Dodson on causes of action (1), (2), (3), (5), 

and (8).  It found in plaintiff’s favor on causes of action (4), (6), and (7).  Plaintiff prevailed in part 

on cause of action (9).  The primary issue underlying these rulings was whether plaintiff was 

properly classified as an independent contractor, and plaintiff prevailed on that issue.  The next 

most significant issue was whether plaintiff was underpaid, and she did not prevail on that issue.   

As to the first issue, i.e., whether plaintiff prevailed at all, Defendant relies first on 

Harrington v. Payroll Entertainment Services, Inc.  (2008) 160 Cal.App.4th 589, 594.  Harrington 
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is an extreme case: Plaintiff alleged a wage underpayment of $44, and settled for $10,500, 

instead of the $46,277 he had requested.  He then sought $46,000 in attorney fees.  As part of 

the settlement, the parties stipulated that plaintiff would be deemed the prevailing party.  

The trial court found substantial overbilling upon review of plaintiff’s fee documentation, and that 

most of the time spent was on plaintiff’s unsuccessful motion for class certification.  The court 

also found that there was no willful or knowingly wrongful conduct.  Thus, the court found that 

the $10,500 settlement already provided plaintiff with a windfall.  While the trial court had 

awarded nothing, the Court of Appeal found that some fee was mandatory, and awarded $500.  

The facts and procedural history of this case are not comparable to those of Harrington. 

Of somewhat more assistance to SOI is Sharif v. Mehusa, Inc. (2015) 241 Cal.App.4th 

185, 192.  In Sharif, plaintiff prevailed on a $26,000 Equal Pay Act claim, and the defendant 

employer prevailed on plaintiff’s $261,000 unpaid wage claim.   The trial court made separate 

and reduced fee award to plaintiff for the claim on which she prevailed, and an award to the 

employer on the claim on which it prevailed, and offset them.  The Court did state that it should 

consider “the extent to which each party has realized its litigation objectives.”  In Sharif, all 

concerned agreed, however, that the plaintiff was the prevailing party on her Equal Pay Act 

claims, with a reduction for time spent on the unsuccessful unpaid wage claims. 

As to whether plaintiff prevailed, she did obtain an order requiring that future 

“schedulers” be treated as employees.  She obtained $7,000 in penalties, and no back wages.  

In her trial brief, she sought over $35,000 in back wages and penalties.  Thus, she only 

achieved a small part of her goals.  Nonetheless, she is the prevailing party for purposes of 

causes of action 4, 6, and 7.   

As to the second issue, i.e., whether the fees should be reduced for unsuccessful claims, 

plaintiff cites a number of cases standing for the proposition that where there are some claims 

for which fees are allowed and others for which there is no fee statute, there can be recovery for 

all of the work, if the claims are “inextricably intertwined.”  (Akins v. Enterprise Rent-A-Car Co. of 

San Francisco (2000) 79 Cal.App.4th 1127, 1133.)  This situation is somewhat different:  there 

is a fee provision for each claim, but plaintiff simply did not prevail on each of them.  The 

governing principal is similar, however.  (Greene v. Dillingham Construction, N.A., Inc.  (2002) 

101 Cal.App.4th 418, 423.)  In that situation, recovery may be reduced for unsuccessful “claims” 

but not unsuccessful “theories.”  (Sokolow v. County of San Mateo (1989) 213 Cal.App.3d 231, 

249.)  The difference can be difficult to define, but a claim is unrelated “when the relief sought 

on the unsuccessful claim is intended to remedy a course of conduct entirely distinct and 

separate from the course of conduct that gave rise to the injury on which the relief granted is 

premised.”  (Harman v. City & County of San Francisco (2007) 148 Cal.App.4th 407, 423.)   

In this instance, the underpayment claims appear to be intertwined with the 

misclassification claims.  The misclassification is the basis for all of the underpayment claims, 

and the underpayment claims are the primary reason to pursue the case at all.   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/20/19 

 
 

- 3 - 

The constructive discharge claim, however, appears to be entirely unrelated, and 

therefore does not qualify for fees.  It required very little extra time, and the Court reduces the 

fee by 5% on that account, i.e., $3,856.12, leaving $73,266.37. 

B.  Failure to Admit Requests for Admission 

Plaintiff separately seeks fees under Code of Civil Procedure section 2033.420.  This 

section provides that where a party denies a request for admission of a matter, and the other 

party subsequently proves that the matter is true, the requesting party may “move the court for 

an order requiring the party to whom the request was directed to pay the reasonable expenses 

incurred in making that proof, including reasonable attorney’s fees.  The Court “shall make this 

order” unless either: (1) an objection was sustained to the request, (2) “the admission sought 

was of no substantial importance,” (3) the party had “reasonable ground to believe that the party 

would prevail on the matter,” or (4) there was “other good reason for the failure to admit.”   In 

this instance, Plaintiff’s Request for Admission No. 1 was to “admit that Plaintiff was an 

employee of Defendant” during the relevant time period.  It was denied on September17, 2015.    

The potentially applicable exception to the provision is (3).  Despite the 2014 concession 

of the issue by previous counsel, the Court did have to consider the facts carefully before 

making its ruling.  While the question is a close one, given that Dynamex had not yet been 

decided, the Court finds that it was reasonable not to admit the request.  Finally, plaintiff filed a 

motion for summary judgment on this very issue, and it was denied on August 31, 2017, with 

this Court’s predecessor finding that there was a triable issue of fact 

C.  Reasonable Amount of the Fee 

Even for the claims on which plaintiff prevailed, the parties dispute the proper amount of 

a fee, for a number of reasons. 

1. Litigation of the Misclassification Issue. 

The parties dispute the extent to which time spent litigating the misclassification issue 

was appropriate.  Plaintiff points out that counsel for SOI had admitted the improper 

classification in a letter to the LWDA before the case was filed, yet still contested the issue.  The 

letter in question is dated August 29, 2014, from Linda Evans of Neel Hooper & Banes of 

Houston, Texas. The fact that Ms. Evans was not licensed in California at the time does not 

explain away the letter.  Moreover, although defendant could not be expected to predict the 

intervening Dynamex decision on the issue, the Court found that plaintiff was an employee even 

under the pre-existing Borello test.  As noted above, the Court does not think it was 

unreasonable for SOI to contest the issue.  At the same time, it was necessary for plaintiff to 

litigate the issue as well. 

2. Award under the Limited Jurisdiction Threshold. 

Defendant also asserts that the fee should be limited because the amount awarded 

could have been awarded in a limited jurisdiction case.  There is some authority for that 

proposition.  (Chavez v. City of Los Angeles (2010) 47 Cal.4th 970, 976; Carter v. Cohen (2010) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/20/19 

 
 

- 4 - 

188 Cal.App.4th 1038, 1052.)  Those cases state, however, that courts should be cautious in 

doing so, recognizing the policy of encouraging assertion of meritorious claims, and to avoid 

“hindsight bias.”  Moreover, one federal court has held that this principle does not apply to 

mandatory fee-shifting statutes, specifically including Labor Code 218.5.  (Drumm v. 

Morningstar, Inc.  (2010) 695 F.Supp.2d 1014, 1023-1024.)  The Court declines to deny fees on 

that basis. 

The Court notes that there is authority that fees may be reduced where the defendant 

offered to settle for an amount that was greater than what ultimately was obtained.  (Meister v. 

Regents of University of California (1998) 67 Cal.App.4th 437, 449-453.)  Defendant, however, 

has not asserted any facts to so indicate.  Plaintiff does refer to something that occurred in a 

mediation.  While settlement discussions can be admitted for this purpose, statements made in 

a formal mediation are expressly confidential under Evidence Code section 1115-1129, and 

cannot be considered. 

3. Hours and Hourly Rates. 

The Court finds that the hourly rates are reasonable.  As to the hours, the records 

appear to be sufficient to document the time, and SOI does not specifically contest the 

reasonableness of the actual hours spent. 

SOI also asserts that plaintiff cannot recover for work done before the November 2014 

date of filing of the complaint.  This is incorrect.  So long as such work is shown to be 

necessary, it may be included.  (Hogar Dulce Hogar v. Community Dev. Comm’n (2007) 

157 Cal.App.4th 1358, 1370.)  In this instance, it appears that the pre-complaint time spent 

was reasonable. 

4. Multiplier. 

Plaintiff seeks a 1.5 multiplier of the lodestar amount, attesting that the matter was 

handled on a contingent fee basis.  (Diehl Dec., Par. 10.)  She relies on Ketchum v. Moses 

(2001) 24 Cal.4th  1122, 1132, as support for the multiplier here.  Ketchum does not require a 

multiplier in all contingent fee cases, but directs the Court to consider four factors, including not 

only the contingent fee arrangement, but the novelty and difficulty of the questions involved, the 

skill displayed in presenting them, and the extent to which the nature of the litigation precluded 

other employment by the attorneys.  There is no hard-and-fast rule limiting the factors that may 

be considered.  (Thayer v. Wells Fargo Bank (2001) 92 Cal.App.4th 819, 834.) 

While the fee here was contingent, the matter was not particularly high-risk.  Nor do any 

of the other factors noted in Ketchum indicate that a multiplier is appropriate here.  Accordingly, 

the Court declines to approve the multiplier. 

There are a substantial number of cases in which courts have applied negative 

multipliers, i.e., less than one, to lodestar fees to account for the limited success of the action.  

This is often disapproved, however, and is applied sparingly.  (Pearl, California Attorney Fee 
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Awards (CEB 2019) § 10.56 (p. 10-60.2).)  Accordingly, the Court will not impose a negative 

multiplier. 

The Court concludes that plaintiff was the prevailing party on causes of action 4, 6, and 

7, and should be awarded a reasonable fee for work on those claims.   As set forth above, fees 

are awarded in the amount of $73,266.37. 

The cost bill has not been contested, and it is approved, in the amount of $4,483.89. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-02068 
CASE NAME: DODSON VS. SECURITY OFFICERS 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY SECURITY OFFICERS & INVESTIGATIONS, LLC 
* TENTATIVE RULING: * 
 

(See Line 1 for background.)  Defendant Security Officers & Investigations, LLC (SOI) 

seeks an award of $57,751.17. 

Defendant seeks fees under Labor Code section 218.5.  (The Labor Code fee sections 

applicable to this dispute, 1198.5, and 2699(g)(1) authorize fees only to an employee.) 

While the definition of prevailing party under section 218.5 includes a prevailing 

employer, fees are available to the non-employee “only if the court finds that the employee 

brought the court action in bad faith.”  Moreover, the section does not apply to any cause of 

action for which fees are recoverable under section 1194.  (Apparently, plaintiff does not seek 

fees under 1194.)   While SOI does not use the term “bad faith,” it asserts that many of the 

claims had “no basis” and “were not supported substantial evidence.”  (Putting aside whether 

218.5 even applies, given that it appears that the action could have been brought under 1194.) 

Plaintiff’s primary failure here was that she could not establish any amount of time for 

which she was entitled to compensation that was sufficient to show that the amount she actually 

was paid was less than required by law.  The law is somewhat complicated concerning both the 

substantive issue of wages due “on call” personnel, as well as which party has the burden to 

prove the amount of actual underpayment of wages. The amounts demanded (based on the trial 

brief), were not frivolous or in bad faith.  Nor was plaintiff’s assertion that the burden fell on SOI 

in bad faith or frivolous.   

Accordingly, Defendant SOI’s motion for attorney fees and costs is denied. 
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 3.  TIME:  9:00   CASE#: MSC18-00394 
CASE NAME: DILLARD VS. FIDELITY NATIONAL 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY SUSAN DILLARD, SAMANTHA MENCHACA 
* TENTATIVE RULING: * 
 

Motion withdrawn by stipulation of the parties. 

  

 4.  TIME:  9:00   CASE#: MSC18-01636 
CASE NAME: LEVY G. MANUNTAG  VS.  FIRST AMERICAN 
HEARING ON MOTION TO CONSOLIDATE, OR TO STAY UD ACTION 
FILED BY LEVY G. MANUNTAG, WILFREDO P. MANUNTAG 
* TENTATIVE RULING: * 
 

In its tentative ruling of June 6, 2019, the Court indicated that it would consider staying 

the unlawful detainer action, if plaintiff submitted a supplemental declaration showing the basis 

for the claim of an earlier modification with GMAC Mortgage, and a proposal for paying the 

monthly rental value of the premises while the stay is pending. 

On June 13, Plaintiffs filed a declaration, which included as an exhibit a copy of a 

document purporting to be a “Fixed Rate Loan Modification Agreement” for the premises 

in question, apparently signed by both plaintiffs and a representative of GMAC mortgage.  

While this may not be sufficient to fully prove Plaintiffs’ claim, given the lack of other supporting 

documents, it is substantial evidence, and is a significant improvement over the prior assertions.  

As to the rental value of the property, plaintiffs have represented that they will pay into 

court $2,300 per month during the stay, and also have provided documentation that they have a 

homeowner’s insurance policy in effect. 

Accordingly, the unlawful detainer action, S19-0354, is stayed, on condition that plaintiffs 

deposit with the court $2,300 per month, no later than the 5th day of the month, and the 

continued provision of homeowner’s insurance. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00666 
CASE NAME: BRADFORD P. CATHEY  VS.  SYNGENTA AG 
HEARING ON APPLICATION OF STEPHEN TILLERY TO APPEAR PRO HAC VICE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Granted. 
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 6.  TIME:  9:00   CASE#: MSC19-00666 
CASE NAME: BRADFORD P. CATHEY  VS.  SYNGENTA AG 
HEARING ON APPLICATION OF ROSEMARIE FIORILLO TO APPEAR PRO HAC VICE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Granted. 

 

 

 
ADD-ON 

 

 7.  TIME:  9:05   CASE#: MS18-0432 
CASE NAME: BOSCO CREDIT VS. GROSSI 
HEARING ON MOTION FOR MOTION FOR SUMMARY JUDGMENT 
FILED BY SHAWNA FRASIER 
* TENTATIVE RULING: * 
 

Hearing required.  

(The Court notes that on June 19, 2019, plaintiff filed a request for dismissal purporting 

to dismiss defendant Shawna Frasier only, which was entered by the clerk.  Ms. Frasier, 

however, is a party by virtue of having filed a Prejudgment Claim of Right To Possession on 

March 6, 2019.  Accordingly, Ms. Fraiser cannot be removed as a defendant by virtue of a 

voluntary dismissal.  Thus, the motion remains on calendar.) 

When a party files a motion for summary judgment in an unlawful detainer, defendant is 

entitled to present opposition “orally at the time of hearing or in writing.” (C.R.C. 3.1351(b).) 

Defendant Shawna Frasier moves for summary judgment on the ground that she is a 

tenant entitled to either a 30 or 90 day notice under both state and federal law. 

More specifically, Code of Civil Procedure section 1161b provides that “a tenant or 

subtenant in possession of a rental housing unit under a month-to-month lease or periodic 

tenancy at the time the property is sold in foreclosure shall be given 90 days written notice to 

quit pursuant to Section 1162 before the tenant or subtenant may be removed from the 

property[.]”  In addition, section 1161b(b) provides that a tenant “holding possession of a rental 

housing unit under a fixed-term residential lease entered into before transfer of title at the 

foreclosure sale shall have the right to possession until the end of the lease term, and all rights 

and obligations under the lease shall survive foreclosure, except that the tenancy may be 

terminated upon 90 days written notice to quit pursuant to subdivision (a) if any of the following 

conditions apply[.]” It then sets out certain exceptions.  More importantly, however, subsection 

(d) provides that “this section [1161b] shall not apply if any party to the note remains in the 

property as a tenant, subtenant, or occupant.” 
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Federal law specifically provides that where the mortgage is a “federally related 

mortgage,” an occupant is entitled to 90 days’ notice if he or she is a “bona fide tenant,” which 

requires that the person is not a spouse or child of the defaulting borrower, that market rent is 

being paid, and that the tenancy began before the foreclosure process (specifically the notice of 

foreclosure). (Pub. Law. No. 111-22, §§ 701-702, restored and made permanent effective June 

23, 2018 by Public Law 115-174, § 304.) 

Frasier contends that she is a “bona fide tenant” entitled to these protections, stating in 

her declaration that she is “paying fair market rent upon a rental agreement made by arm’s 

length bargaining, at least as much as a tenant can bargain the terms of their tenancy these 

days.  I began my tenancy long before the foreclosure started, and wish to remain in possession 

under my rental agreement.”  

 In order to establish that she was entitled to a 30-day or 90-day notice under section 

1161b, Frasier must establish that the unit was a “rental housing unit,” when the rental 

agreement was entered into, and that no party to the note remains as an occupant. 

 In order to establish that she was entitled to a 90-day notice under the PTFA, Ms. Frasier 

must show that she is a “bona fide tenant,” which requires that the person is not a spouse or 

child of the defaulting borrower, that market rent is being paid, and that the tenancy began 

before the foreclosure process (specifically the notice of foreclosure). 

 Ms. Frasier’s conclusory statements in her declaration are not sufficient to entitle her to 

summary judgment under either federal or state law.  As to federal law, the simple assertion that 

she pays fair market rent—without any indication of the amount of rent or the market value of 

the property—is insufficient.  Nor has she provided any documentary or other evidence of when 

her tenancy began.  As to state law, she has not established that the property was a rental 

housing unit, and that no party to the note remains as an occupant.   

 

 

 


